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Appearances:       J,   Montgomery Brown,   Esq.,   Attorney at  Law,
Fairmont,  West Virginia    for Complainant,
R.   Henry Moore,   Esq.,  and Sally S.   Rock,   Esq.,
Pittsburgh,   Pennsylvania,  for Respondent.

This  proceeding  arises   under section 105(c)  of the  Federal  Mine   Safety
and Health Act of 1977.     A hearing  on the merits was held  in Morgantown,
West Virginia,  on August 25,   26,   27,   1981,   and September 9,   10,   1981,  at
which both parties were represented by counsel.     On September 10,   after
consideration of evidence  submitted  by both parties and  proposed  findings
of fact and conclusions of law proferred by counsel during  closing argument,
a decision was entered  on the record without benefit of  transcript.     This
bench decision appears below as it appears  in  the   transcript aside  from
minor corrections;

PROCEDURAL BACKGROUND AND STATEMENT OF THE CASE

This  proceeding  was  initiated by the  filing  of a complaint  in letter
form by Mr.  Carroll D.   Tenney on April 9,  1980.     Kr.  Tenney had previously
filed  a complaint of discrimination with the Mine  Safety and  Health Adminis-
tration.     By letter dated  February 5,  1980   (Exh.   R-9),  MSHA advised Mr.   Tenney
that after  an investigation it had  been determined   that a violation of  sec-
tion 105(c)   had not occurred.     Under  the Federal  Mine   Safety and Health Act
of 1977,  a complaining miner has an independent right  to bring a complaint
and   this  proceeding  is based  on that right.     The Complainant contends  that
he was discharged because of his activities as a  safety comtaitteeman  for
approximately 3-1/2 years during the  period 1974-1977  and  for otherwise
insisting   on rigid   safety practices during  his tenure as an employee of the
Respondent.     The  Complainant alleges  that  there were several   instances   where
he had  either been disciplined  or harrassed for his safety activity and  that
he was discharged by Respondent in retaliation therefor.     He  also  alleges
that his discharge,   which resulted  from his admitted  refusal   to obey an order
on November 30,   1979,   to walk down a haulageway to  his  work place,   was  a
setup,   that is,  it resulted   from a plan or a conspiracy set up by Respon-
dent's management  to effect  his removal.
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